[image: image1.jpg]


[image: image2.jpg]cayla (o yguaia by asalaall





Date:
22 July 2004

Article subject:  Anti competitive practices. 

ECLR issue 11

Country correspondent : Rana Bin Tarif, Managing Partner, Legal Allies. 

Note: This case is the first case decided by the Jordanian Authorities Since Jordan has adopted its new Competition Law in 2002 .

A case was brought to The Competition Department at the Ministry of Industry and Trade under anti competitive practices . The complainant  is an exclusive agent in Jordan for the Japanese company, NGK, which manufactures automobile consumables for different types of cars, and in particular spark plugs. 

The Complainant has stated that the defendant has been for a while marketing and promoting the spark plugs and clutch trays at selling prices which are below cost prices committing by that an anti-competitive practice. 

The Complainant claims that the defendant, is in breach of Article 8/b/1 of the Competition Law which prohibits re-selling below purchase price. 

The Department concluded on March 2004 that the following elements must be readily available in the claim, in order for it to be effective and operative on the defendant:

a. Sale of the product in its physical state (without change or addition to the product)

b. Sale of the product at a price below the real price of purchase, the “real price” is calculated inclusive all taxes, fees levied on the product, transportation expenses if applicable. (hereafter mentioned below as “Estimated Cost”)

c. The aim of selling such products below the Estimated Cost is to impede competition (the availability of the intention is essential), and to harm  competition in the market.

The Department has compared the Estimated Cost with the selling prices of defendant , and noted that The company did sell at price levels below the Estimated Cost, for two products; spark plugs, and clutch trays in 9 cases out of 71 sale transaction . This shows that the transactions performed by defendant in which the selling prices were below the Estimated Cost are exceptional, and do NOT represent a general policy which proofs that there is no intention to impede competition.

Moreover, as for the intent of impeding competition, The Department found out the transactions in which the selling prices were below the Estimated Cost are explained by the following reasons:   create storage space for new products, benefiting from currency reservoir bought at low rates , manage inventories before expiry , the quantity of spark plugs sold by the defendant at price levels below Estimated Cost did not exceed 2.2% (at most) of the total market of spark plugs in Jordan, Total losses from selling transactions at price levels below Estimated Cost do NOT form except 1% of the total profits attained from selling transactions that were examined, and finally, the defendant was able to obtain preferential prices from other sources, other than the mother company NGK.

To this extent, the Complainant has failed to prove the intention of impeding competition by the defendant.
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